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BRIEF OF THE APPELLANT 
Defendant, Appellant and Cross-Appellee Procon Corporation 
respectfully submits the following brief on appeal: 
I. JURISDICTION OF APPELLATE COURT 
This Court has jurisdiction over this appeal pursuant to 
§78-2-2(3 )j and §78-2a-3(k) Utah Code Ann. 1953, as amended. 
II. STATEMENT OF ISSUES RAISED ON APPEAL 
A. Did the trial court properly grant summary judgment in 
favor of Plaintiff Crowley Construction in light of disputed, 
material facts in the record? 
B. Did the trial court properly apply the six year 
statute of limitations as opposed to the four year statute of 
limitations? 
This Court will uphold a summary judgment if there are no 
genuine issues as to any material fact and if the moving party 
is entitled to judgment as a matter of law. In determining 
whether the trial court was justified in finding that there were 
no genuine issues of material fact, this Court should review the 
facts in the light most favorable to the losing party and should 
give no deference to the trial court's legal conclusions. See 
Projects Unlimited, Inc. v. Copper State Thrift & Loan Co., 798 
P.2d 738 (Utah 1990). This Court reviews the legal conclusions 
of the trial court under the "correction of error" standard set 
forth in Crowther v. Carter, 767 P.2d 129 (Utah App. 1989). 
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III. DETERMINATIVE CONSTITUTIONAL PROVISIONS AND STATUTES 
Rule 56 of the Utah Rules of Civil Procedure and §§78-12-
23, 78-12-25 Utah Code Ann. are determinative of this appeal. 
The text of Rule 56 and §§78-12-23 and 78-12-25 are set forth in 
the Addendum. 
IV. STATEMENT OF THE CASE 
A. Nature of the case: 
Defendant Procon Corporation ("Procon") entered a contract 
(the "Prime Contract"), with the Utah Department of 
Transportation ("UDOT") by which Procon agreed to provide the 
labor and materials necessary to complete a project known as 
Clay Hills Pass (the "Project"), in San Juan County, Utah. (See 
Affidavit of James Didericksen, 1f 2 J1. The Prime Contract 
contained clauses incorporating the State of Utah Standard 
Specifications for Road and Bridge Construction, 1979 Ed., and 
clauses regarding compliance with State and Federal Laws, Rules 
and Regulations. (See Affidavit of James Didericksen, 1Mr 3, 4, 
11 and 12). 
On or about the 15th of July 1986, a document entitled 
"Agreement" ("Agreement")2, was submitted to Plaintiff Crowley 
Construction ("Crowley"), which, among other things, set forth 
rates by which Crowley would rent earth moving equipment, with 
1
 The Affidavit of James Didericksen is included in the 
Addendum to this Brief. 
2
 For purposes of this Brief, Appellant has adopted the 
references used in the trial court's Findings of Fact and 
Conclusions of Law. 
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by reference into the Subcontract. (See Affidavit of James 
Didericksen, ir 12). 
On or about September 30, 1993, Procon endorsed a document 
entitled "Addendum #1" (hereafter "Addendum") based upon 
Crowley's verbal acceptance of the Addendum and the requirements 
contained therein (See Affidavit of James Didericksen, V 15). 
The Addendum stated that Crowley would agree to abide by the 
terms and conditions of the Prime Contract and the Subcontract, 
clarified the original Agreement, made minor changes to some of 
the clauses of the original Agreement, and incorporated the 
Subcontract and Agreement. (See Affidavit of James Didericksen, 
1Mr 15 and 16). 
Crowley failed to provide its contractors license number to 
UDOT as required by the Subcontract and Addendum. Consequently, 
UDOT rejected the Subcontract due to Crowley's failure to comply 
with the license requirements of the Subcontract. This refusal 
on the part of UDOT to accept Crowley as a qualified 
subcontractor was the first time that Procon became aware of the 
status of Crowley's contractor's license. (See Affidavit of 
James Didericksen, 1Mf 18 and 19). 
Pursuant to Procon's Prime Contract with UDOT and UDOT's 
refusal to accept the tendered agreements, Crowley could not 
legally operate its equipment on the Project pursuant to the 
Agreement, Subcontract and Addendum. (See Affidavit of James 
Didericksen, If 21). 
Procon offered to enter into a new, oral agreement, whereby 
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Crowley would provide rental of equipment, under the control of 
Procon. The operators for the equipment would also be under the 
control of Procon, (See Affidavit of James Didericksen, If 22). 
The terms of the offer required that Procon provide a certified 
payroll on behalf of Crowley to maintain Procon?s compliance to 
the Prime Contract with UDOT. (See Affidavit of James 
Didericksen, 1f 23). The oral agreement did not provide for 
court costs or attorney's fees. (See Affidavit of James 
Didericksen, 1f 24). 
Crowley accepted the offer and provided some equipment for 
rental under the separate and oral agreement as described above. 
(See Affidavit of James Didericksen, 1f 25). 
Procon send a letter to Crowley dated November 22, 1986, a 
copy of which is included in the Addendum hereto. 
During the course of the work on the Project, Procon had 
disputes with UDOT regarding the course and scope of performance 
of the Prime Contract and payments were suspended on the Prime 
Contract. Procon and UDOT are litigating the claims made by 
Procon for additional compensation. 
B. Course of proceedings: 
The trial court held a hearing on Crowley's motion for 
summary judgment on May 21, 1993 and made a ruling from the 
bench at the conclusion of the hearing granting Crowley's 
motion. 
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C. Disposition at the trial court: 
The trial court granted Crowley's motion for summary 
judgment and denied Crowley's motion to strike the affidavit of 
James Didericksen and entered its Findings of Fact, Conclusions 
of Law and Summary Judgment on July 1, 1993. Procon filed a 
timely Notice of Appeal on July 28, 1993. 
V. SUMMARY OF ARGUMENT 
The trial court improperly granted summary judgment because 
the record reveals that material facts are in dispute. In 
addition, the trial court made a finding of fact that was not 
warranted or supported by the record and based upon that 
finding, improperly concluded that the longer six year statute 
of limitations applies in this action. 
VI. ARGUMENT 
POINT I: 
THE TRIAL COURT IMPROPERLY GRANTED SUMMARY JUDGMENT 
IN LIGHT OF DISPUTED, MATERIAL FACTS IN THE RECORD. 
The Utah Supreme Court has stated that: 
When reviewing a grant of summary judgment, we accord the 
trial court's legal determinations no deference because 
summary judgment disposes of the action as a matter of law. 
Utah R. Civ. P. 56(c); Pratt v. Mitchell Hollow Irrigation 
Co. , 813 P.2d 1169, 1171 (Utah 1990). To determine whether 
a genuine issue of material fact precludes summary 
judgment, we view the facts in a light most favorable to 
the nonmoving party. Ron Case Roofing & Asphalt Paving, 
Inc. vs. Blomguist, 773 P.2d 1382, 1385 (Utah 1989); Arrow 
Indus, v. Zions First Nat'l Bank, 767 P.2d 935, 937 (Utah 
1988). 
Hill v. Seattle First National Bank, 827 P.2d 241 (Utah 1992). 
The controversy in this matter is and always has been -
What are the terms of the agreement between the parties and are 
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those terms set forth in the various written documents executed 
between the parties or were they set forth in an oral agreement? 
The facts, when viewed in a light most favorable to Procon, 
reveal that there are numerous disputes as to the material facts 
surrounding the terms of whatever agreement there was between 
the parties. 
The facts show that the parties entered into Written 
Agreements in both July and September of 1986 together with at 
least one addendum and one attachment that was to be 
incorporated by reference into those agreements. Although both 
written agreements purport to be integrated agreements, there is 
no mention in any of the Written Agreements as to how the 
documents are to be reconciled nor which, if any, is to govern. 
During this same period, Crowley submitted invoices to Procon 
beginning on August 20, 1986 and ending on December 9, 1986 and 
Procon made two payments which Crowley credited against the 
submitted invoices. 
During the course of construction, UDOT rejected Crowley as 
an approved subcontractor under the terms of the Prime Contract 
because Crowley was not properly licensed. This rejection made 
it necessary for the parties to enter into a new agreement under 
which Procon would rent Crowleyf s equipment and Procon would 
hire Crowley's equipment operators as its own employees. Again, 
when viewed in the light most favorable to Procon, this new 
agreement was reached orally by the parties. 
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On November 22, 1986, Procon sent a letter to Crowley which 
acknowledged the oral agreement. This letter is referred to as 
the New Written Agreement in the Findings of Fact. 
The New Written Agreement does not contain sufficient terms 
to form the basis of a contract. The letter merely states that 
"we will work through the original quotes". No where in the 
record is a clear definition of the "original quotes" upon which 
the New Written Agreement is supposedly based. The trial court 
held that it did not make any difference and effectively ruled 
that the terms of the Written Agreements governed and were 
somehow incorporated into the New Written Agreement, however, 
the trial court had no evidence before it as to what the 
"original quotes" were and whether or not the Written Agreement 
were based upon the "original quotes" or upon some other 
figures. 
The Affidavit of James Didericksen clearly brings the terms 
and the nature of the agreement between the parties into 
question by stating that an oral agreement governed the contract 
of the parties. The Utah Supreme Court stated in Holbrook 
Company v. Adams, 542 P.2d 191 (Utah 1975), that "it only takes 
one sworn statement under oath to dispute the averments on the 
other side of the controversy and create an issue of fact." 
(id. at 193). With the affidavits before the trial court there 
are clearly disputed issues of material facts regarding which, 
if any, of the various purportedly integrated written agreements 
governed the transaction; whether an oral contract existed 
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between the parties and, if so, what where the terms of that 
oral contract. "[I]f there is any dispute as to any controversy, 
the summary judgment should not be granted." (id. at 193). 
POINT II: 
THE APPROPRIATE STATUTE OF LIMITATIONS IS 
§78-12-25 UTAH CODE ANN. NOT §78-12-23 UTAH CODE ANN.AS WAS 
DETERMINED BY THE TRIAL COURT. 
The trial court concluded "[w]hether the operative 
agreement between Plaintiff and Defendant was the Written 
Agreements or the New Written Agreement, the terms and the legal 
effect is the same."3 and that "[t]he proper statute of 
limitations in the cause of action is six (6) years as set forth 
in U.C.A. §78-12-23 . . . "4 However, when the facts are viewed 
in the light most favorable to Procon, this matter arose from an 
oral agreement, there was no applicable written agreement in 
this case. Consequently, the shorter, four year statute of 
limitations set forth below applies to Crowley's claim and not 
the six year statute which Crowley argues should apply. 
It is clear that § 78-12-25 Utah Code Ann. (1988) should 
apply in this case. The statute of limitations for oral 
agreements states: 
An Action upon a contract . . . not founded upon an 
instrument in writing; also on an open account . . . for 
work, labor or services rendered, or material furnished; 
provided, that action in all of the forgoing cases may be 
commenced at any time within four years after the last 
charge is made or the last payment is received, (emphasis 
added). 
3
 Conclusion of Law, III.A. 
4
 Conclusion of Law, III.C. 
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Even if the terms of the Written Agreements can be found to 
be in force, the Written Agreements were at least modified by 
the oral agreement between the parties. In cases were the 
contract is found to be partially written and partially oral, 
the agreement "is governed by the well established rule that 
actions on contracts which are partly in writing and partly oral 
are subject to the statute of limitations covering oral 
contracts." Strand v. Union Pacific Railroad Co., 6 Utah 2d 
279, 312 P.2d 561 (Utah 1957). 
As stated above, the New Written Agreement does not contain 
sufficient terms to form the basis of a contract. The November 
22nd letter merely states that "we will work through the 
original quotes". The record does not reveal a clear definition 
of the "original quotes" upon which the New Written Agreement is 
supposedly based. When faced with a similar circumstance the 
court in Moran v. Stowell, 724 P.2d 396 (Wash. App. 1986) 
stated: 
A written agreement for purposes of the 6-year statute of 
limitations must contain all the essential elements of the 
contract, and if resort to parol evidence is necessary to 
establish any material element, then the contract is partly 
oral and the 3-year statute of limitations applies. 
(citations omitted). 
Id. at 399. 
The facts in this case make it clear that the contract 
between the parties was, at least, partially oral and, 
therefore, the four year statute of limitations set forth in 
Utah Code Ann. §78-12-25 applies. 
10 
VII. CONCLUSION 
This case should be remanded to the trial court for further 
proceedings and trial. 
IC** DATED this [J day of November, 1993. 
WALSTAD & BABCOCK 
Steven D. Crawley 
Attorneys for Defendant, Appellant 
and Cross-Appellee Procon Corp. 
CERTIFICATE OF SERVICE 
I hereby certify that on the (b day of November, 1993, 
I mailed a copy of the foregoing, BRIEF OF THE APPELLANT, 
postage prepaid, to the following: 
L. Robert Anderson 
Daniel G. Anderson 
ANDERSON & ANDERSON 
81 East 100 South 
P.O. Box 275 




RULE 56, UTAH RULES OF CIVIL PROCEDURE 
(a) For claimant. A party seeking to recover upon a claim, 
counterclaim or cross-claim or to obtain a declaratory judgment 
may, at any time after the expiration of 20 days from the 
commencement of the action or after service of a motion for summary 
judgment by the adverse party, move with or without supporting 
affidavits for a summary judgment in his favor upon all or any part 
thereof. 
(b) For defending party. A party against whom a claim, 
counterclaim or cross-claim is asserted or a declaratory judgment 
is sought, may, at any time, move with or without supporting 
affidavits for a summary judgment in his favor as to all or any 
part thereof. 
(c) Motion and proceedings thereon. The motion shall be 
served at least 10 days before the time fixed for the hearing. The 
adverse party prior to the day of hearing may serve opposing 
affidavits. The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. A summary judgment, 
interlocutory in character, may be rendered on the issue of 
liability alone although there is a genuine issue as to the amount 
of damages. 
(d) Case not fully adjudicated on motion. If on motion under 
this rule judgment is not rendered upon the whole case or for all 
the relief asked and a trial is necessary, the court at the hearing 
of the motion, by examining the pleadings and the evidence before 
it any be interrogating counsel, shall if practicable ascertain 
what material facts exist without substantial controversy and what 
material facts are actually and in good faith controverted. It 
shall thereupon make an order specifying the facts that appear 
without substantial controversy, including the extent to which the 
amount of damages or other relief is not in controversy, and 
directing such further proceedings in the action as are just. Upon 
the trial of the action the facts so specified shall be deemed 
established, and the trial shall be conducted accordingly. 
(e) Form of affidavits; further testimony; defense required. 
Supporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in 
evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein. Sworn or 
certified copies of all papers or parts thereof referred to in an 
affidavit shall be attached thereto or served therewith. The court 
may permit affidavits to be supplemented or opposed by depositions, 
answers to interrogatories, or further affidavits. When a motion 
for summary judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere allegations or 
denials of his pleading, but his response, by affidavits or as 
otherwise provided in this rule, must set forth specific facts 
showing that there is a genuine issue for trial. If he does not so 
respond, summary judgment, if appropriate, shall be entered against 
him. 
(f) When affidavits are unavailable. Should it appear from 
the affidavits of a party opposing the motion that he cannot for 
reasons stated present by affidavit facts essential to justify his 
opposition, the court may refuse the application for judgment or 
may order a continuance to permit affidavits to be obtained or 
depositions to be taken or discovery to be had or may make such 
other order as is just. 
(g) Affidavits made in bad faith. Should it appear to the 
satisfaction of the court at any time that any of the affidavits 
presented pursuant to this rule are presented in bad faith or 
solely for the purpose of delay, the court shall forthwith order 
the party employing them to pay to the other party the amount of 
the reasonable expenses which the filing of the affidavits caused 
him to incur, including reasonable attorney's fees, and any 






Within six years - Mesne profits of real property - Instrument 
in writing - Distribution of criminal proceeds to victim. 
Within six years: 
(1) An action for the mesne profits of real property* 
(2) An action upon any contract, obligation, or 
liability founded upon an instrument in writing, 
except those mentioned in Section 78-12-22. 
(3) An action instituted under Section 78-11-12.5 
regarding distribution of criminal proceeds to any 
victim. 
78-12-25 
Within four years. 
Within four years: 
(1) An action upon a contract, obligation, or liability 
not founded upon an instrument in writing; also on 
an open account for goods, wares, and merchandise, 
and for any article charged on a store account; 
also on an open account for work, labor or services 
rendered, or materials furnished; provided, that 
action in all of the foregoing cases may be 
commenced at any time within four years after the 
last charge is made or the last payment is 
received. 
(2) A claim for relief or a cause of action under the 
following sections of Title 25, Chapter 6, the 
Uniform Fraudulent Transfer Act: 
(a) Subsection 25-6-5(l)(a), which in specific 
situations limits the time for action to one 
year, under Section 25-6-10; 
(b) Subsection 25-6-5(1)(b); or 
(c) Subsection 25-6-6(1). 
(3) An action for relief not otherwise provided for by 
law. 
10-43-sections 





L. Robert Anderson (USB #0101) 
Daniel G. Anderson (USB #6166) 
ANDERSON & ANDERSON, P.C. 
Attorneys for Plaintiff 
81 East 100 South 
P. 0. Box 275 
Monticello, Utah 84535 
Telephone (801) 587-2222 
g.f(AaZ 
IN THE SEVENTH JUDICIAL DISTRICT COURT 
OF SAN JUAN COUNTY, STATE OF UTAH 
CROWLEY CONSTRUCTION, INC., J 
FINDINGS OF FACT, 
Plaintiff, \ CONCLUSIONS OF LAW 
AND SUMMARY JUDGMENT 
vs. ! 
Civil No. 920700065 
PROCON CORPORATION, | 
Defendant. j 
I. RECITALS. 
I.A. Crowley Construction, Inc., ("PLAINTIFF"), filed and 
served Plaintiff's Motion for Summary Judgment (the "SUMMARY 
JUDGMENT MOTION") supported by the Memorandum in Support of 
Plaintiff's Motion for Summary Judgment, the Affidavit of Gary L. 
Crowley in Support of Plaintiff's Motion for Summary Judgment, 
and the Affidavit of Daniel G. Anderson regarding Attorney's Fees 
4 
and Costs• 
I.B. Procon Corporation ("DEFENDANT") responded to the 
SUMMARY JUDGMENT MOTION with its Memorandum in Opposition to 
Plaintiff's Motion for Summary Judgment ("DEFENDANT'S MEMO") and 
the Affidavit of James Diderickson ("DIDERICKSON AFFIDAVIT"). 
I.C. PLAINTIFF objected to parts of the DIDERICKSON 
AFFIDAVIT and replied to DEFENDANT'S MEMO with its Objection to 
and Motion to Strike Portions of Defendant's Affidavit and 
Plaintiff's Reply to Memorandum in Opposition to Plaintiff's 
Motion for Summary Judgment. 
I.D. A hearing was held before the Court on May 21, 1993, 
at which Daniel G. Anderson appeared for PLAINTIFF and Steven D. 
Crawley appeared for DEFENDANT. 
I.E. At the hearing the Court heard the arguments of 
counsel, considered the written memoranda of the parties and 
issued its ruling (the "RULING"), wherein the Court: 
I.E.I. Denied PLAINTIFF'S Objection to and Motion to 
Strike Portions of Defendant's Affidavit. 
I.E.2. Granted the relief requested in the SUMMARY 
JUDGMENT MOTION. 
I.F. In accordance with the RULING, the Court makes and 
enters the following Findings of Fact and Conclusions of Law, and 
Summary Judgment. 
II. FINDINGS OF FACT. 
The Court finds there is no genuine issue as to the 
following material facts: 
II.A. The following agreements (collectively the "WRITTEN 
AGREEMENTS") were entered into between PLAINTIFF and DEFENDANT: 
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II.A.1. A written agreement (the "AGREEMENT") dated 
July 15, 1986, relating to U.D.O.T. Construction Project No. 
ER052(1) in San Juan County, commonly referred to as Clay Hills 
Pass (hereinafter referred to as the "PROJECT"). 
II.A.2. The AGREEMENT was amended by the Addendum #1 
(the "ADDENDUM"). 
II.A.3. A written agreement entitled Subcontract 
Agreement (the "SUBCONTRACT") dated September 12, 1986. 
II.B. Sometime after the WRITTEN AGREEMENTS were signed, 
PLAINTIFF and DEFENDANT may have entered into an oral agreement 
(the "ORAL AGREEMENT"). 
II.C. If the ORAL AGREEMENT existed, it contained the same 
terms as the WRITTEN AGREEMENTS, and was reduced to writing (the 
"NEW WRITTEN AGREEMENT") by the letter dated November 22, 1986, 
from DEFENDANT to PLAINTIFF, which letter is attached to 
DEFENDANT'S MEMO as Exhibit "A". 
II.D. From the period November 20, 1985, through September 
20, 1991, DEFENDANT was a licensed contractor with the State of 
Utah. 
II.E. PLAINTIFF mailed or delivered to DEFENDANT the 
following invoices (totaling $116,088.04) (collectively the 
"INVOICES") for use of PLAINTIFF'S heavy equipment: 
II.E.l. Invoice number 338, dated August 20, 1986, in 
the amount of $10,645.00. 
3 
II.E.2. Invoice number 240, dated September 8, 1986, 
in the amount of $4,235.00. 
II.E.3. Invoice number 244, dated September 27, 1986, 
in the amount of $21,287.00. 
II.E.4. Invoice number 253, dated October 14, 1986, in 
the amount of $24,923.45. 
II.E.5. Invoice number 256, dated November 5, 1986, in 
the amount of $27,063.97. 
II.E.6. Invoice number 266, dated December 9, 1986, in 
the amount of $27,933.62. 
II.F. Prior to the commencement of this action, DEFENDANT 
did not communicate to PLAINTIFF any objection to the invoices 
and made the following payments thereon: 
II.F.l. $11,000.00 on September 30, 1986. 
II.F.2. $20,000.00 on November 30, 1986. 
II.G. Prior to December 9, 1986, PLAINTIFF performed all 
its obligations under the WRITTEN AGREEMENTS and/or the NEW 
WRITTEN AGREEMENT. 
II.H. DEFENDANT has defaulted and has not paid PLAINTIFF in 
full for the rental due PLAINTIFF under the WRITTEN AGREEMENTS 
and/or NEW WRITTEN AGREEMENT. 
II.I. The balance owing PLAINTIFF by DEFENDANT, including 
court costs and interest from January 31, 1993, to the date of 
the entry of this judgment, after giving credit for all payments 
4 
and excluding of attorney's fees, is $142,096.19. 
II.J. DEFENDANT did not challenge the amount of attorney's 
fees claimed by PLAINTIFF in the sum of $3,121.00, and such 
amount is reasonable. 
U.K. The total amount owing including attorney's fees is 
$145,217.19. 
III. CONCLUSIONS OF LAW. 
The Court makes the following conclusions of law: 
III.A. Whether the operative agreement between PLAINTIFF 
and DEFENDANT was the WRITTEN AGREEMENTS or the NEW WRITTEN 
AGREEMENT, the terms and the legal effect is the same. 
III.B. Consideration existed to support the agreements 
between PLAINTIFF and DEFENDANT. 
III.C. The proper statute of limitations in the cause of 
action is six (6) years as set forth in U.C.A. § 78-12-23 and 
PLAINTIFF commenced this action within six (6) years from the 
date of the breach of the operative agreement. 
III.D. U.C.A. § 58-55-17 (1990) is inapplicable in this 
case/ because DEFENDANT was a licensed contractor. 
IV. SUMMARY JUDGMENT 
IT IS HEREBY DETERMINED, ORDERED, ADJUDGED AND DECREED 
AS FOLLOWS: 
IV.A. PLAINTIFF'S Objection to and Motion to Strike 
Portions of Defendant's Affidavit is denied. 
5 
IV.B. PLAINTIFF does have and recover of DEFENDANT the 
following: 
IV.B.l. The sum of $145,217.19 which includes 
principal, interest, attorney's fees and other costs of 
collection to date of entry of this judgment. 
IV.B.2. This judgment shall bear interest at the 
applicable statutory rate from the date of entry of this judgment 
until paid in full. 
IV.B.3. This judgment shall be increased by reasonable 
attorney's fees and costs incurred after the date of entry, until 
the full amount due PLAINTIFF is collected, such additional 
attorney's fees and costs to be shown by supplemental affidavits 
submitted herein. r\j 
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AGREEMENT 
Agreement made this 15th day of Ju ly , 1986, by and between 
PROCON CORPORATION (hereinafter called First Par ty ) , and CROWLEY 
CONSTRUCTION, INC. , (hereafter collectively called Second Par ty ) . 
For consideration by each party to the other paid, the adequacy 
and receipt of which is hereby acknowledged, and of the mutual 
covenants herein contained, the parties agree as follows: 
1. First Party, is the general contractor on a highway 
construction project commonly referred to as Clay Hills Pass, San Juan 
County, Utah. 
2. First Party has need of heavy equipment for said construction 
project and Second Party has heavy equipment which it is wil l ing to 
rent to First Party for use on said construction project. 
3. First Party hereby rents from Second Party, and Second Party 
hereby rents to First Party, certain heavy equipment on the following 
terms and conditions: 
a. One D-6 Crawler Tractor for $45.00 @ hour t ractor time. 
b. One D-7 Crawler Tractor for $55.00 @ hour t ractor time. 
c. Two 621 Scrapers, without operators, at $65.00 @ hour, 
per Scraper; and/or i f Second Party furnishes operators for the 
Scrapers, then rental wil l be $98.00 per hour, per Scraper, plus any 
over-time earned by operators, and Second Party will pay the 
operators. 
d . One D-8 Crawler Trac tor , without operator, for rent at 
$113.25 @ tractor hour; and/or i f Second Party furnishes operator, then 
the rental will be $130.45 @ tractor hour, plus any over-time earned by 
operators, and Second Party will pay the operators. 
4. First Party will furn ish all fue l , grease, and o i l . 
- 1 -
5. Second Party will be responsible for maintenance on all 
machines, except for repairs and/or maintenance due to the negligence 
of operators not in the employment of Second Party. First Party will 
be responsible for maintenance and repairs of machines due to 
negligence of operators not in the employment of Second Party. 
6. First Party agrees to pay net rental charges within t h i r t y (30) 
days immediately subsequent to date of bi l l ings from Second Party. 
7. First Party agrees that when it rents any of said equipment 
without operators furnished by Second Par ty , that First Party will care 
for said equipment in a good workmanlike manner, and re turn i t to 
Second Party in as good condition as when received, less fair wear and 
tear. 
8. IT IS MUTUALLY agreed between the parties as follows: 
a. That time is of the essence of this Agreement, 
b. Al l notices, requests, demands and other communications 
hereunder shall be in wr i t ing and shall be deemed to have been duly 
given i f personally delivered or i f mailed by United States Cert i f ied or 
Registered mail, postage prepaid, as follows: 
( i ) To First Party at : 
Procon Corp. 
Box 177 
Salt Lake C i t y , Utah 84054 
( i i ) To Second Party a t : 
Crowley Construction Inc. 
East Route 
Monticello, Utah 84535 
or at such other place as any party shall from time to time notify the 
other in wr i t ing as provided herein. The date of service of any 
communication hereunder shall be the date of personal del ivery or three 
business days after the date of postmark on the Cert i f ied or Registered 
- 2 -
mail as is evidenced by a receipt of the Post Office showing the mailing 
to have been made, as the case may be. 
c. Should a party default in the performance of any of the 
terms or conditions he is to perform hereunder, the default ing party 
shall reimburse the non-default ing par ty for all reasonable costs, 
including attorney's fees, which the non-default ing party incurs 
because of or in connection with such defau l t (s ) . 
d . This contract contains the entire agreement between the 
part ies. Any provisions hereof not enforceable under the laws of the 
State of Utah shall not affect the val id i ty of other provisions hereof. 
IN WITNESS WHEREOF, the parties hereto have set their hands 
and seals the day and year f i r s t above wr i t t en . 
N C( 
By rf£ ^A^,)L 
TJiaencksen, Pres ident^ >ui!o*<L~** 
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THIS AGREEMENT, made this . J . . ? . tA . . . day of . . . S e £ t e m b e r
 f i9. .86 f b y and between 
.J39£9^.S93.?P3.bll9^ l Q . . . S o j J j ^ 
....yMI?. 8 4 0 5 4 #.1.05
 t hereinafter called the Contractor, and 
...?£°#i.?.Y...£ .?.§S.t...Route 
. J o i i ^ 
WITNESSETH THAT: WHEREAS, The Contractor has heretofore entered into a contract with 
y. tah.P.££.a^ 
of hereinafter called the "Owner", to perform certain labor and furnish 
certain material for the construction of . . . . .?A?X..A!Ai-!- s . . . .??.? s . . . E R . Q 5 ?.( 1 ). i R . . . S a n . J P . a n 
....Count, Y
 Jmmm ..Utah 
which contract includes the following described work to be done under this agreement: 
Equipment Rental as needed and dictated under Purchase Order. 
The equipment rate per hour shall include operator payroll as 
established by the U.D.O.T. specifications and shall be submitted 
to General Contractor on a weekly basis. 
The Subcontractor, at his sole expense and cost, shall furnish all materials, supplies and equipment, except as 
otherwise herein provided, and perform all labor required for the completion of the said work in accordance with 
all provisions of the original contract and of the specifications and plans referred to therein, all of which are 
hereby made a part of this agreement, and under the direction and to the satisfaction of the contractor's engineer 
or authorized representative in charge of said work. 
I. PAYMENTS 
The Contractor agrees to pay to the Subcontractor for the satisfactory completion of the herein described work 
the sum of . . . . th£ . . . . t .Q .ka l . . .^ 
....t.ime.£...£.he....h^^^ 
* Partial payments will be made to the subcontractor each month in an amount equal to . . .90 % of the value 
of work performed in any preceeding month, in accordance with estimates prepared by the Subcontractor and as 
approved by the Contractor and/or P.r.Q.3£.Ct. . .En.g.Lfteer ; such payments to 
be made as payments are received by the Contractor from the Owner covering the monthly estimates of the Con-
tractor, including the approved portion of the Subcontractor's monthly estimate. 
In the event the Subcontractor does not submit to the Contractor such monthly estimates prior to the 
date of submission of the Contractor's monthly estimate, then the Contractor shall include in his monthly esti-
mate to the Owner for work performed during the preceding month such amount as he shall deem proper for 
the work of the Subcontractor for the preceding month and the Subcontractor agrees to accept such approved 
portion thereof as his regular monthly payment, as described above. 
Before final payment is made, the Subcontractor agrees to execute to the Contractor and/or the Owner a 
written guarantee for his work, agreeing to make good without cost to the Owner or Contractor any and ail 
defects due to defective workmanship and/or materials which may appear within the period so established in 
the contract documents; and if no such period be stipulated in the contract documents, then such guarantee 
shall be executed for a period of one year from date of completion of the project. The Subcontractor further 
agrees to execute any special guarantees as provided by the terms of the Contract documents, prior to final 
payment. 




 shall reduce retention to subcontractor at same rate. 
2. PROSECUTION OF WORK, t^ELAYS, COMMENCEMENT AND COMPLETION OP WORK, ETC. 
The Subcontractor shall prosecute his work with due diligence so as not to delay the work of the Contractor 
or other Subcontractors, and in the event that the Subcontractor neglects and/or fails to supply the necessary 
labor and/or materials, tools, implements, equipment, etc., in the opinion of the Contractor, then the Contractor 
shall notify the Subcontractor in writing setting forth the deficiency and/or delinquency, and five days after 
date of such written notice, the Contractor shall have the right if he so desires to take over the work of the 
Subcontractor in full, and exclude the Subcontractor from any further participation in the work covered by this 
agreement; or, at his option the Contractor may take over such portion of the Subcontractor's work as the 
Contractor shall deem to be in the best interest of the Contractor, and permit the Subcontractor to continue 
with the remaining portions of the work. Whichever method the Contractor might elect to pursue, the Sub-
contractor agrees to release to the Contractor, for his use only, without recourse, any materials, tools, imple-
ments, equipment, etc., on the site, belonging to or in the possession of the Subcontractor, for the benefit of 
the Contractor, in completing the work covered in this agreement; and, the Contractor agrees to complete the 
work to the best of his ability and in the most economical manner 'available to him at the time. Any costs 
incurred by the Contractor in doing any such portion of the work covered by this agreement shall be charged 
against any monies due or to become due under the terms of this agreement, and in the event the total amount 
due or to become due undor the terms of this agreement shall be insufficient to cover the costs accrued by the 
Contractor in completing the work, then the Subcontractor and his sureties, if any, shall be bound and liable 
unto the Contractor for the difference. 
Except that the Subcontractor shall not bo hold liable for any delays excused under the terms of the con-
tract documents but otherwise shall in all respects be held to performance in any case that the Ownc" holds or 
attempts to hold Contractor. 
Should the proper workmanlike and accurate performance of any work under this contract depend wholly 
or partially upon the proper workmanlike or accurate performance of any work or materials furnished by the 
Contractor or other subcontractors on the project, the Subcontractor agrees to use all means necessary to 
discover any such defects and report same in writing to the Contractor before proceeding with his work which 
is so dependent; and shall allow to the Contractor a reasonable time in which to remedy such defects; and in 
the event he does not so report to the Contractor in writing, then it shall be assumed that the Subcontractor has 
fully accepted the work of others as being satisfactory and he shall be fully responsible thereafter for the 
satisfactory performance of the work covered by this agreement, regardless of the defective work of others. 
It is further agreed that the Subcontractor shall be responsible for removal and proper disposal of all debris 
and rubbish occasioned by his working on the premises. 
Failure to comply with the above constitutes cause for withholding payments until such time as this con-
dition is corrected to the satisfaction of the contractor. 
The Subcontractor shall indemnify the Contractor and the Owner against, and save them harmless from, any 
and all loss, damage, costs, liens, expenses and attorneys' fees suffered or incurred on account of any breach of the 
aforesaid obligations and covenants, and any other provision or covenant of this Subcontract. 
The Subcontractor does hereby agree, within 3. „ calendar days after being notified bv Contractor 
so to do, to commence the work to be done hereunder, and to continue diligently in the performance tnereof there-
after and to fully complete all of said work to the satisfaction of the Contractor and Owner within ..3-0 
calendar days. 
3. SURETY BOND 
The Subcontractor agrees to furnish to the Contractor, at the Subcontractor's expense, a corporate surety 
bond guaranteeing the faithful perfonnanco of this agreement and thn payment of ;ill l.-i)>or and material bills 
in connection with the execution of the work covered by this agreement. The bond is to be written by a surety 
company approved by the Contractor, and in a form entirely satisfactory to the Contractor. 
4. PERMITS, LICENSES, FEES, TAXES, PATENTS, ETC. 
The Subcontractor shall, at his own cost and expense, -apply for and obtain all necessary permits and 
licenses and shall conform strictly to the laws and ordinances in force in the locality where the work under 
the project is being done, insofar as applicable to the work covered by this agreement. The Subcontractor 
shall hold harmless the prime Contractor against liability by reason of the Subcontractor having failed to pay 
any Federal, State, County or Municipal taxes, or on account of the use of any patented or unpatented inven-
tion, article, appliance or process furnished or used in, or in connection with the performance of the said work. 
5. INSURANCE 
The Subcontractor agrees to provide and maintain workmen's compensation insurance and to complv in 
all respects with the employment and payment of labor, required by any constituted authority having legal 
jurisdiction over the area in which the work is performed. 
The Subcontractor agrees to carry comprehensive bodily injury liability insurance in single limits of not 
less than $,.5.Q.0^.D.Q.Q and aggregate limits of $....5.Q.Q.*..Q.Q.Q , and with property damage insurance 
of not less than $...1„.0.Q.Q.*.D..Q.Q. and such other insurance as the Contractor might deem necessary, in amounts 
as approved by the Contractor, to protect the Contractor and Subcontractor against loss resulting from acts of 
the Subcontractor, his agents and/or employees. 
The Subcontractor agrees to furnish evidence satisfactory to the Contractor, of such insurance, including 
copies of the policies, when requested to do so by the Contractor. 
The Subcontractor shall hold Contractor and Owner free and harmless from any and all liability, costs and 
charges arising out of injuries or damage to any and all persons, employees and/or property in any way caused 
by Subcontractor, its agents or employees. 
The Subcontractor shall indemnify, save harmless, and defend Owner and Contractor and each of them from 
and against any and all suits, actions, legal proceedings, claims, demands, damages, costs, expenses of whatsoever 
kind or character, including but not limit. attorney's fees, arising out of or by reason of any liability or 
obligation in any manner caused or o c W claimed to be caused or occasioned by any act, omissioin fralt, or 
negligence of Subcontractor or an; ... its behalf, in connection with or incident to the performance 
6. CHANGES, ADDITIONS ,4D DEDUCTIONS 
The Contractor may add to or deduct from the amount of work covered by this agreement, and any changes 
so made in the amount of work involved, or any other parts of this agreement, shall be by a written amendment 
hereto setting forth in detail the changes involved and the value thereof which shall be mutually agreed upon 
between the Contractor and the Subcontractor if such be possible: and if such mutual agreement is not possible 
then the value of the work shall be determined as provided in Section 7 of this agreement. In either event, 
however, the Subcontractor agrees to proceed with the work as changed when so ordered in writing by the 
Contractor so as not to delay the progress of the work, and pending any determination of the value thereof. 
The Subcontractor agrees to make no claim for additional work outside the scope of this contract unless 
terms hereof shall be conclusive with respect of this agreement, between the parties hereto. Claims for any 
extras shall be made within two weeks from the date of completion. 
The Subcontractor agrees not to sublet, transfer or assign this agreement or any part thereof without the 
written consent of the Contractor. 
7. DISPUTES 
In the event of any dispute between the Contractor and Subcontractor covering the scope of the work, the 
dispute shall be settled in tne manner provided by the contract documents. If none be provided, or if there 
arises any dispute concerning matters in connection with this agreement, and without the scope of the work, 
then such disputes shall be settled by arbitration in accordance with the Rules of the American Arbitration 
Association. The decision of the arbitrator or arbitrators shall be final as to the law and facts, and judgment 
upon the award may be entered in any court having jurisdiction thereof. Such decision shall be a condition 
precedent to !ho institution of any suit upon such controversy or claim. The arbitration proceedings shall be 
held at such place as the parties may mutually agree upon, or in the event of their failure to agree, it shall be 
held in Salt Lake City, Utah. 
The Contractor and Subcontractor agree to be bound by the findings of any such boards of arbitration, 
finally and without recourse to any court of law. 
8. TERMINATION OF CONTRACT 
In the event the prime contract between the Owner and the Contractor should be terminated prior to its 
completion, then the Contractor and Subcontractor agree that an equitable settlement for work performed under 
this agreement prior to such termination, will be made as provided by the contract documents, if such provision 
be made; or, if none such exist, next by mutual agreement; or failing either of these methods, by arbitration as 
provided in Section 7. 
9. SPECIAL PROVISIONS 
The Subcontractor further agrees to be bound by the regulations of the following Acts whenever applicable: 
1. Current Wage Hours Act 
2. Non Discrimination in Employment 
3. Labor, Wages, Record of Materials, Subcontracting for Interstate Projects. 
It is also understood and agreed, the Subcontractor is bound and will comply with the terms and conditions 
of the labor agreements to which the General Contractor is a party, insofar as said labor agreements lawfully re-
quire Subcontractors to be so bound. 
10. ENTIRE CONTRACT 
This contract states the entire agreement between the parties and there are no oral representations or under-
standings of any kind. Further, this contract may not be changed, altered or modified except by a formal written 
agreement signed by the parties hereto. 
If. ADDITIONAL PROVISIONS s u b c o n t r a c t o r s h a l l be aware o f and 
comply with the EEO provisions of this contract. 
IN WITNESS WHEREOF, the Contractor and Subcontractor signify their understanding and agreement 
with the terms hereof by affixing their signatures hereunto. 
,P.RQmN..CpR£O^TIQW CB.OWXiEX....C.O.IJSliaJ.CIIQN 
("Contractor) /) (Subcontractor) 
^..^ilK.uJ^!.A 





ITEMS WITH UNIT PRICES WRITTEN IN WORDS PRICE 
Cat 621 Scrapers w/operators 
Cat D-8/ w/operator 








&uuuuM IVTL~I /njttrjancjvr 
rROwr.Fiv roN.qTPTTrTTOKf Subcontractor for 
Project No, RRr)cs7(-n C lay H i l l s aMs furnished to the Prime Contractor 
their current Contractor's License No. ; 
PROCON CORPORATION Prime Contractor for 
Project No. KR052(1) 
CROWLEY CONSTRUCTION 
Jhas furnished to the Subcontractor, 
the following attach-
ments, Special Provisions or Addendums: 
*1 . Wage Rates, 
2. Notice to Prospective Federal-Aid Construction Contractors - Non-
segregated Facilities. 
3. Attention Contractors, E.E.O. Affinitive Action Requirements on 
Federal and Federal-Aid Construction contracts (sheets 1 through 
10). 
4. Specific Equal Employment Opportunity Responsibilities (Sheet 1 
through 7 or 1 thlrough 10# whichever is applicable). 
5. Required Contract Provisions Federal-Aid Construction Contracts -
Form PR-1273. 
6. Addendum F.H.W.A. Form PR-1273. 
*7. Addendum No. 1 or 2, Section 108.02, "Subletting of Cdntract." 
8. "Buy American" Provisions. 
*9. Any other special provision or portion of plan that applies to a 
specific item that is being sublet. 
* Items 1 (where applicable), 7 and 9 are the only attachements re-
quired on non federal-aid projects. 
SigneCP^by duly authori zed officer of 
tracting 
cLC/<-. ) 
Signed by duly authorized officer of 
Contracting firm. 
Ti t l e 
7tiv*S S e c r e t a r y 
date Ti t l e 
9 / 1 ^ 86 
date 
















ADDENDUM # i 
1. Add the following to paragraph 3, subparagraph 'cf after " 
Second Party will pay the operators." add "1/2 time rate for the 
operators only and only if such operators time exceeds 40 hours 
per week while operating said equipment. Said additional monies 
will be paid only if such overtime occurs by instructions given 
to the Second Party by First Party and such additional 1/2 time 
rate is determined and agreed upon before such overtime occurs by 
both parties." 
2. Add the same to subparagraph 'd*. 
3. Add subparagraph 'e* to paragraph 3 as follows: All equipment 
time will be determined by a daily signed time card for hours 
worked and limited by purchase order issued by First Party, no 
additional hours will be paid for operator's time over and above 
the machine time, unless agreed upon in writing. 
4. Change Paragraph 4 to read "First Party will furnish all fuel 
for each piece of rented equipment, all lubrication oils and 
maintenance oils, filters and any other items required for normal 
operating conditions will be furnish by Second Party." 
5. Add the following to the last sentence of Paragraph 5: " 
Unless said operators are operators recommended and accepted by 
Second Party. Second Party also agrees to reimburse First Party 
all labor, equipment and parts if any employees of the First 
Party are required to repair any of the rented equipment of the 
Second Party. Second Party also agrees expedite all repairs in 
order to mimimize any loss time due to equipment failure." 
6. Change Paragraph 6 to read as follows: "First Party agrees to 
pay net rental charges within 5 days of receipt payment from 
U.D.O.T. covering work accomplished by the rental equipment 
subsequent to the date of billing." 
7. Add Paragraph x6a* as follows: " Second Party agrees to 
furnish competent operators and instruct said operators to 
operate said rental equipment in a safe manner, but at full 
efficency for the complete working day. Said operators will work 
full days; having the equipment operating at the start of the 
working day unless the machine is disabled until the completion 
of that work day." 
8. Add Paragraph %6b' as follows: "Second Party agrees to 
furnish First Party with a certificate of insurance covering the 
various pieces of equipment supplied for the amounts stated in 
the subcontract agreement. Second Party also agrees to comply 
with all State and Federal" laws as they are contained within the 
First Party's contract with the U.D.O.T. and that all the terms 
and conditions within the Subcontract agreement signed by both 
parties are binding and become a part of this agreement." 
1 
9. Delete the last sentence of Paragraph x8* subparagraph *d" 
IN WITNESS WHEREOF, this addendum becomes part of and 
comformance with the attached agreement this 30th day of 
September 1986. 
By yet^u* 
mes D. Didericksen, President 
CROWLEY CONSTRUCTION, INC. 
By. 







November 22, 1986 
Mr- Gary Crowley 
Crowley Construction 
East Route 
Monticeilo, Utah 84535 
Re: Clay Hi 1 Is 
Dear Gary: 
Enclosed is a check to be applied on account. After 
reviewing load counts and comparing them to the total amount the 
UDOT paid on this draw, we found they paid to the end of 
September, We have.submitted for an additional draw, plus we 
have an additional draw for the latest, plus our retention, plus 
our claim; therefore, we will keep paying until we have you 
covered. 
As you are aware, the UDOT has not accepted you as a 
subcontractor because vou do not possess a Utah Contractor's 
license; therefore, we will work through the original quotes. We 
have to certify your payroll for the work done under us; 
therefore, we appreciate your help in that matter. Archuleta 
v/i 1 1 have to do the same. 
We appreciate your help and we will continue whittle on your 
bill. We have a substancial claim with the UDOT. As 1 said, 
they claim your scrapers only will haul 8 C.Y. per load. They 
have pulled the same thing with us. We feel they are being 
very unfair. We would appreciate you keeping mum until we have 
had a chance to file. We don't need any more problems holding 
our money. 
Thanks again for your help. I am leaving for AZ this week 
to look for some work so I will not be available until some time 
the week after Thankgiving; therefore, have a good one. 
qxau— 
J ames D. Didericksen 
Prfesident 
Steven D. Crawley (0750) 
WALSTAD & BABCOCK, P.C. 
Attorney for Defendant 
254 West 400 South, #200 
Salt Lake City, Utah 84101 
Telephone (801) 531-7000 
In the District Court of the Seventh Judicial District 
in and for San Juan County, State of Utah 







Civil No. 920700065 
r ss. 
STATE OF UTAH 
COUNTY OF SALT LAKE 
I the undersigned, being first sworn and deposed state as follows: 
1. I was president of Defendant Procon Corporation (hereafter 
"Procon"), at all times relevant herein, and have personal 
knowledge of the acts and circumstance described below. 
2. I signed a contract (hereafter "Prime Contract") on behalf 
of Procon, with the Utah Department of Transportation (hereafter 
"Owner" or "UDOT" ) for work on the project known as Clay Hills Pass 
(hereafter "Project"), in San Juan County, Utah. (See Prime 
Contract, attached hereto as Exhibit "1".) 
3. The Prime Contract contained a clause or clauses 
incorporating the State of Utah Standard Specifications for Road 
and Bridge Construction, 1979 Ed.. (See §§ 107.01, 107.02 and 
108.02, attached hereto as Exhibit "2".) 
4. The Prime Contact contained numerous clauses regarding 
compliance with State and Federal Laws, Rules and Regulations. 
(See Exhibits "1" and "2".) 
5. On or about the 15th of July 1986/ a document titled 
"Agreement" (hereafter "Agreement"), was prepared, which among 
other things provides to Procon rates to "rent" earth moving 
equipment from Plaintiff, Crowley Construction (hereafter 
"Crowley"), with or without operators. (See Plaintiff's Complaint, 
Exhibit "A") 
6. The Agreement also provided for Crowley to operate and 
maintain its own equipment and employee payroll. (See Plaintiff's 
Complaint, Exhibit "A", page 1, 1fir 3(c) and 3(d), page 2, 1f 5) 
7. On or about September 12, 1986, a Procon representative 
endorsed a document entitled "Subcontract Agreement" (hereafter 
"Subcontract"), also signed by Gary Crowley on behalf of Crowley 
Construction. (See Plaintiff's Complaint, Exhibit "C") 
8. The Subcontract incorporated the specifications and plans 
of the Prime Contract, including operator payroll per UDOT 
specifications. (See Plaintiff's Complaint, Exhibit "C", pre 1f 1) 
9. The Subcontract contained a requirement that Crowley 
obtain all necessary permits and licenses. (See Plaintiff's 
Complaint, Exhibit "C", M 4.) 
10. The parties signing the Subcontract on behalf of Procon 
and Crowley, also signed a signature sheet included with the 
Subcontract, also entitled "Subcontract Agreement" (hereafter "form 
R-872"). (See Plaintifffs Complaint, Exhibit "C", form R-872.) 
11. Form R-872, provided notice to subcontractors of various 
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statutory and regulatory requirements and Prime Contract 
requirements. (See Plaintiff's Complaint, Exhibit "C", form R-872) 
12. Form R-872, provided spaces for signature of UDOT project 
and construction engineers. The engineer's signatures were to 
indicate acceptance and approval of the Subcontract by the Owner, 
as required by terms of the Prime Contract (See Exhibit " 1" ), and 
the attachments and addendum thereto, and incorporated by the 
Subcontract. (See Exhibit "2", attached, and Plaintiff's 
Complaint, Exhibit "C", form R-872, H 7) 
13. On or about September 22, 1993, on behalf of Procon, I 
provided Crowley with a Purchase Order and referenced it to a 
"subcontract" to follow. (See Exhibit "3", attached hereto.) 
14. On or about September 30, 1993, on behalf of Procon, I 
signed a document entitled "Addendum #1" (hereafter "Addendum"). 
(See Plaintiff's Complaint, Exhibit "A") 
15. On that same occasion, I signed the Agreement on behalf 
of Procon, and referenced the Addendum below my signature, with the 
intent of making the "Agreement" subject to acceptance of the 
Addendum by Crowley. (See Plaintiff's Complaint, Exhibits "A" and 
"B" ) 
16. The Addendum clarified the original Agreement, made minor 
changes to some of the clauses of the original Agreement, and 
incorporated the Subcontract and Addendum. (See Plaintiff's 
Complaint, Exhibit "B") 
17. The Addendum stated that Crowley would agree to abide by 
the terms and conditions of the Prime Contract and the Subcontract. 
(See Plaintiff's Complaint, Exhibit "B", 1f 8) 
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' ) 
18. Crowley failed to provide its contractors license number 
to the Owner per the Subcontract and Addendum. (See Plaintiff's 
Complaint, Exhibit "C" and Plaintiff's Memorandum in Support of 
Motion for Summary Judgment, If II.M. ) 
19. The Owner rejected the Subcontract due to Crowley's 
failure to comply with the terms and conditions of the Subcontract. 
(See Plaintiff's Complaint, Exhibit "C") 
20. Crowley did not make Procon aware of Crowley's license 
status until the Owner rejected the Subcontract. (See Plaintiff's 
Complaint, Exhibit "C") 
21. Crowley failed to ratify the Addendum. (See Plaintiff's 
Exhibit "A") 
22. Pursuant to Procon's Prime Contract with the Owner, and 
the Owner's refusal to accept the tendered agreement, Crowley could 
not operate the equipment on the project under the Agreement, 
Subcontract and Addendum. (See Exhibits "1" and "2", and 
Plaintiff's Complaint, Exhibits HB" and "C") 
23. Procon offered to enter into a new, oral agreement, 
whereby Crowley would provide rental of equipment, under the 
control of Procon, according to Crowley's original quotation. (See 
Exhibit "4", attached hereto, Affidavit of Gary L. Crawley, 1f 7, 
and Plaintiff's Memorandum in Support of Motion for Summary 
Judgment, 1f II.D. ) 
24. The terms of the offer required that Procon provide a 
certified payroll on behalf of Crowley to maintain Proconfs 
compliance to the Prime Contract with the Owner. (See Exhibit "1") 
25. The oral agreement did not provide for court costs or 
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attorneyf s fees. 
26. Crowley accepted the offer, performed and was paid under 
the separate and oral agreement as described above. 
Dated this /2 day of March, 1993. 
Subscribed and sworn to before me this | U day of March, 1993 -it*. 
MUnctflu W 
NOTARY PUBLIC 
;+ iAta, b(f 
EXPIRES: <3AiJ^7} 
wls-d: aff-jdd.306 
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